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Perhaps because the law cannot capture, let alone freeze, the 

ways that immigrants think about what it means to come to 

America, immigrants have crossed the line between us and 

them. Over the course of American history, families like ours 

have started as “them” and ended up…as “us,” even if that pro-

cess has taken time, sometimes, even generations.

—Hiroshi Motomura1

On June 15, 2012, President Obama made an  
historic announcement. Undocumented students and recent gradu-

ates would, if they met certain criteria, soon become eligible to 

formally request a reprieve from deportation, accompanied by 

employment authorization and the all important photo ID it pro-

vides. These students, commonly known as “dreamers,” had long 

been the subject of congressional and media attention.2 The execu-

tive announcement was the first real progress after a long-standing 

effort to obtain status for dreamers by a variety of parties, including 

members of Congress, popular activists and law professors.3 

U.S. Citizenship and Immigration Services (USCIS) is now 

tasked with administrating dreamer applications. Between Aug. 15, 

2012, the day the program commenced, and March 14, 2013, USCIS 

reports receiving 469,530 applications—3,261 per day on average.4 

In that time, 453,589 applications have been granted, with 15,941 

denied.5 This column will outline the criteria for granting deferred 

action, the legal authority behind that decision, and the colorful his-

tory behind the evolution of ‘dreamer status.’6 

The official title of the program is ‘Deferred Action for Childhood 

Arrivals’ (DACA).7 The process for application consists of a series 

of forms mailed to USCIS, a $465 fee, and a background check 

conducted through a fingerprinting appointment (known as bio-

metrics).8 The criteria for DACA is relatively straightforward. An 

eligible applicant:

1. Was under the age of 31 as of June 15, 2012;

2. Came to the United States before reaching their 16th birthday;

3. Has continuously resided in the United States since June 15, 

2007, up to the present time;

4. Was physically present in the United States on June 15, 2012, 

and at the time of making the request for consideration of 

deferred action with USCIS;

5. Entered without inspection before June 15, 2012, or had lawful 

immigration status that expired as of June 15, 2012;

6. Is currently in school, has graduated or obtained a certificate of 

completion from high school, has obtained a General Education 

Development (GED) certificate, or is an honorably discharged 

veteran of the Coast Guard or Armed Forces of the United 

States; and;

7. Has not been convicted of a felony, significant misdemeanor, 

three or more other misdemeanors, and does not otherwise pose 

a threat to national security or public safety.9

 

Significant misdemeanors include DUIs, all violent offenses, and 

any conviction carrying a prison sentence of 90 days or more—but 

not minor traffic offenses such as driving without a license, even 

where they constitute a crime.10 Applicants who are in removal 

proceedings, or even who have outstanding removal orders, may 

be considered for DACA; but, importantly, anyone who has left the 

United States since Aug. 15, 2012 is not eligible to apply.11

Technically, DACA—being a form of deferred action—is not a 

legal status, but rather an “administrative choice ... to ‘freeze’ the 

case.”12 ‘It grants no other benefit, although it can include work 

authorization, and does not ... extend to family beneficiaries or even 

immediate relatives.’13 Still, for those eligible, it has been tremen-

dously important. Hours after Obama’s announcement, 100 students 

rallied at the White House, including 24 year old Rhodes College 

graduate Diana Villa, who has now been granted DACA herself. At 

the time, Villa stated ‘‘I feel absolutely ecstatic ... Obviously, it’s not 

anything to replace an actual bill, a Dream Act, but it’s definitely 

something that will encourage DREAMers to continue pursuing a 

college degree or join the military ...’14 

In “the predictable thermodynamics of immigration policies, 

however, there [will always be] an equal and opposite reaction 

against employing such discretion.”15 Not all agree that DACA is a 

positive, or even legal, development. On Aug. 23, 2012, ICE agents 
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in U.S. District Court for the Northern District of 

Texas filed suit against the administration over 

the DACA program, claiming President Obama 

lacks authority to institute it under federal law, 

and also alleging that the program requires 

them to violate the law by refusing to remove 

certain apprehended aliens.16 The case is Crane 

v. Napolitano, and on Jan. 24, 2013, it survived 

summary judgment via an order by Judge Reed 

O’Conner.17 

 Whether or not ICE’s challenge is upheld, 

it is true that, as a form of relief from removal, 

deferred action has a colorful and contentious 

history. It was originally known as nonpriority 

enforcement status,18 and, as Professor Michael 

Olivas narrates, it was originated by a different 

kind of dreamer.19 It was the legal troubles of the 

late former Beatle John Lennon that gave rise 

to the doctrine of what is now called deferred 

action.20 According to the story, Lennon overstayed his visa when 

wife Yoko’s child was kidnapped, and thereafter spent several years 

in a quest to be granted official reprieve from deportation.21 His 

quest was ultimately successful, and it also led to the unearthing 

the relevant official administrative practices—which (then) INS had 

attempted to keep secret.22 

In modern times, authority for deferred action is not based 

explicitly in regulation or statue, but in the President’s power to 

enforce immigration law.23 I have argued that the federal govern-

ment’s role as supervisor of removal is clear from the opening sec-

tions of the Immigration and Nationality Act,24 which provides at 

8 U.S.C. § 1103(a)(1) that “[t]he Secretary of Homeland Security 

shall be charged with the administration and enforcement of this 

Act,” and which also includes at section 1226(a) the discretionary 

choice to apprehend and detain aliens.25 In 1999, without ruling 

on its validity, the Supreme Court described deferred action as a 

process through which “the INS may decline to institute proceed-

ings, terminate proceedings, or decline to execute a final order of 

deportation ...”26 It remains to be seen whether the challenge in the 

Northern District of Texas will ultimately be successful. Meanwhile, 

for some 450,000 grantees so far, the program has been a lifeline. 
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